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DIAMOND DOLLARS MERCHANT AGREEMENT

This DIAMOND DOLLARS MERCHANT AGREEMENT (this “Agreement”) is by and between Temple University – Of The Commonwealth System of Higher Education (“Temple”), with a business address at 1700 North Broad Street, Suite 415, Philadelphia, PA 19122 and the “Merchant” identified on Schedule A attached hereto.  This Agreement shall be effective as of the date of execution by Temple as set forth on the signature page hereto (the “Effective Date”).

WHEREAS, Temple operates a stored value card program known as “Diamond Dollars,” which enables program participants to deposit funds to and make purchases with their Owl Card;


WHEREAS, Merchant desires to benefit from the Diamond Dollars program by accepting payment from participants (each, a “Cardholder”) in Diamond Dollars;


WHEREAS, Merchant is located within the applicable geographic area described on Schedule B attached hereto; 


NOW, THEREFORE, in consideration of the promises, covenants and commitments set forth in this Agreement, and intending to be legally bound hereby, Temple and Merchant agree as follows:


1.
Acceptance of Diamond Dollars.  Merchant shall accept valid, properly tendered Diamond Dollars for payment at its location(s) identified on Schedule A, in accordance with the terms and conditions of this Agreement.


 2.
Point of Sale Equipment.  Temple will procure the necessary hardware, software and telecommunications equipment (the “POS Equipment”) necessary to enable Merchant to process Diamond Dollar transactions.  Temple shall invoice and Merchant shall pay all costs relating to such equipment.  The cost of the POS Equipment may vary depending on Merchant volume, location, and technological requirements.  The estimated cost of the POS Equipment is set forth on Schedule A.  Upon payment by Merchant, the POS Equipment shall become the personal property of Merchant.  Merchant shall (i) keep the POS Equipment at the location of original installation; (ii) make no modifications to the POS Equipment; (iii) assume the entire risk of loss, theft or damage to the POS Equipment while it is on Merchant’s premises; (iv) permit no liens or encumbrances to be placed on the POS Equipment; (v) upon any termination or expiration of this Agreement, return the POS Equipment to Temple in the condition originally received, ordinary wear and tear excepted.  In the event Merchant fails to return the POS Equipment, Temple may enter Merchant’s premises to repossess the POS Equipment, without resort to legal process.

3.
Installation and Access.  Merchant will permit Temple (or its authorized representative or agent) to enter Merchant’s premises at mutually agreed times to install, inspect, repair, remove, test and maintain the POS Equipment. 
4. Processing Diamond Dollar Transactions.  Merchant shall:
a. Process Diamond Dollar transactions only using the POS Equipment;

b. At the time of each Diamond Dollar transaction, visually verify the likeness of the tendering Cardholder on the Owl Card tendered for payment;

c. Charge the same price for payment by Diamond Dollars as would be charged for any other type of payment accepted by Merchant;

d. Provide a receipt to Cardholder for each Diamond Dollars transaction;

e. Handle returns, refunds and cancellations in the same manner as for transactions via any other type of payment accepted by Merchant.

Merchant shall not:

a. Set any minimum or maximum dollar or purchase requirements on the use of Diamond Dollars;

b. Charge any separate or additional fee(s) or surcharge(s) for accepting or processing Diamond Dollars transactions, nor offer discounts for forms of payment other than Diamond Dollars, or otherwise discourage use of Diamond Dollars;

c. Issue cash refunds for returns or cancellations of Diamond Dollars transactions (all refunds shall be credited to Cardholder’s Diamond Dollars account); nor
d. Process any Diamond Dollar transactions with a malfunctioning Owl Card or during system malfunctions.

5.
Payment for Diamond Dollar Transactions.  Within thirty (30) days following the last business day of each month during which Merchant has processed Diamond Dollar Transactions, Temple shall provide to Merchant a statement itemizing the Diamond Dollar transactions processed by Merchant for the immediately preceding month, and pay to Merchant the aggregate amount of Diamond Dollar Transactions properly accepted and processed by Merchant, less the applicable commission rate (“Commission”) set forth on Schedule A to this Agreement.  The Commission may be adjusted by Temple providing thirty (30) days written notice to Merchant prior to any anniversary of the Effective Date; provided, however, that no annual increase to the Commission shall be greater than one-half percent (0.5%).
6.
System Maintenance.  Temple shall be entitled to deduct, in addition to the Commission for such period, with respect to each month of March during the term of this Agreement, the applicable system maintenance fee (“Maintenance Fee”) set forth on Schedule A to this Agreement.

7.
Merchant Covenants, Representations and Warranties.  Merchant represents and warrants that:

a.
Merchant conducts its business from a permanent, fixed location and structure (i.e., not a mobile facility).  With respect to such premises, Merchant either (i) is the owner of record, or (ii) is a party to a valid and enforceable lease with a remaining term as of the date hereof of not less than three (3) years;

b.
Merchant is engaged in a lawful business and is duly licensed and in good standing under the laws of the United States, Commonwealth of Pennsylvania, as well as the township and city where Merchant’s business address(es) set forth on Schedule A are located;

c.
Merchant is not now and at no time during the term of this Agreement will be engaged in the sale of bulk or take-out beverage alcohol products, and under no circumstances will Merchant accept Diamond Dollars for payment in any transaction relating to the purchase of bulk or take-out beverage alcohol products;

d.
To the extent Merchant sells beverage alcohol in compliance with this Agreement, Merchant shall comply and be solely responsible for compliance with all applicable laws, rules and regulations, including those promulgated by the Pennsylvania Liquor Control Board, relating to such sales; and

e.
No financial institution or governmental agency has ever terminated or restricted Merchant from handling debit, bank, credit, or stored value card transactions.

8.
Marketing and Promotion; Use of Logos and Trademarks.  Merchant may not use any logo, trademark or other indicia of Temple without the prior written consent of Temple.  Temple may identify Merchant as one that accepts Diamond Dollars in its standard marketing materials.  Merchant may indicate that it accepts Diamond Dollars in its sales and promotional materials; HOWEVER, MERCHANT SHALL NOT MAKE ANY STATEMENTS IN SUCH MATERIALS IMPLYING ANY ENDORSEMENT BY TEMPLE OF MERCHANT’S BUSINESS, GOODS OR SERVICES.
9.
Term and Termination.  This Agreement shall begin on the Effective Date and will continue unless terminated by either party as follows:

a.
Temple has the right to terminate this Agreement at any time, without prior notice to Merchant in the event that: (i) Merchant breaches this Agreement; (ii) any claim is made against Temple by any party for funds owed by Merchant; (iii) any action is taken against Merchant by any government authority or regulatory agency; (iv) Temple receives what it considers, in its sole discretion, a bona fide complaint from a Cardholder regarding the quality of goods or services provided by Merchant, or (v) Temple, in its sole discretion, determines that a continued association with Merchant’s business, goods or services through the Diamond Dollars program would tend to have a negative impact on the reputation of Temple.

b.
Either party may terminate this Agreement for any or no reason upon thirty (30) days prior written notice to the other party.

10.
Indemnification.  Merchant agrees to defend, indemnify and hold harmless Temple, its successors, assigns, trustees, officers, employees and agents from and against any and all actions, causes of action, claims and demands whatsoever, and from all costs, damages, expenses, charges, debts and liabilities whatsoever (including without limitation compensatory damages and reasonable attorneys’ fees) (collectively, “Losses”) whether known or unknown, present or future, that arise from or are connected with the negotiation, execution, performance, nonperformance, or breach of this Agreement, including, without limitation, any Losses arising from or connected with dram shop laws or the sale and distribution by Merchant of beverage alcohol products.

11. Insurance.  Merchant shall provide and maintain during the term of this Agreement, or any renewal term, insurance policies in adequate amounts to support Merchant’s indemnification obligations hereunder.  Such insurance shall include, without limitation, comprehensive general liability insurance written on an occurrence basis (in minimum amounts of $1,000,000 per occurrence) and workers’ compensation coverage meeting statutory limits.  Temple shall be named as an additional insured on the general liability policy, and Merchant shall provide Temple with certificates of insurance evidencing such coverage upon execution of this Agreement.  All such certificates shall be endorsed so as to provide Temple with thirty (30) days prior written notice in the event such coverage is to be cancelled, terminated, or materially changed.

12. Limitation of Liability.  TEMPLE SHALL NOT BE LIABLE TO MERCHANT FOR ANY SALES TO UNAUTHORIZED PERSONS.  TEMPLE SHALL NOT BE LIABLE TO MERCHANT FOR ANY INDIRECT, SPECIAL, CONSEQUENTIAL, EXEMPLARY, OR PUNITIVE DAMAGES (INCLUDING LOST PROFITS) EVEN IF TEMPLE HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  IN NO EVENT SHALL TEMPLE’S CUMULATIVE LIABILITY TO MERCHANT EXCEED THE GROSS AMOUNT OF MERCHANT’S SALE IN THE TRANSACTION(S) AT ISSUE, INCLUDING ALL APPLICABLE SALES, USE AND OTHER TAXES DUE FROM MERCHANT.
13. Confidentiality.  The terms of this Agreement shall remain confidential and Merchant shall not disclose the terms of this Agreement or any information regarding the operation of the POS Equipment to any third party without the prior written consent of Temple.

As used in this Agreement, the term “Cardholder Information” shall mean any “nonpublic personal information” (as such term is defined in the Gramm-Leach-Bliley Act and the privacy regulations adopted thereunder) with respect to a Cardholder.  Merchant agrees that, except as may be reasonably necessary in the ordinary course of business to carry out the activities to be performed by Merchant pursuant to this Agreement or as may be required by law or legal process, it will not disclose any Cardholder Information to any third party including affiliates of Merchant.  Merchant agrees that it will not use any Cardholder Information other than to carry out the purposes for which such Cardholder Information was disclosed by Temple or the Cardholder unless such other use is (a) expressly permitted by a written agreement executed by Temple, or (b) required by law or legal process.  Merchant agrees to take all reasonable measures, including without limitation such measures as it takes to safeguard its own confidential information, to ensure the security and confidentiality of Cardholder Information, to protect against anticipated threats or hazards to the security or integrity of such Cardholder Information and to protect against unauthorized access to or use of such Cardholder Information.  Merchant represents and warrants that it shall comply with all laws and regulations, federal and state, ensuring the confidential treatment of “non public personal information” and any other financial information Merchant may obtain in the course of providing services pursuant to this Agreement.  Merchant agrees to allow Temple access as reasonably necessary to enable Temple to monitor Merchant’s compliance with these privacy obligations.
14. Amendment and Waiver.  Except as provided in this section, this Agreement may not be amended or modified, and no provisions may be waived, except by a written instrument signed by Temple and Merchant.  However, Merchant agrees that Temple may modify the terms of this Agreement at any time by providing Merchant with thirty (30) days prior written notice of such modifications.  Temple may provide less than thirty (30) days notice in the event the modification relates to compliance with any law, rule or regulation.  MERCHANT’S PROCESSING OF DIAMOND DOLLAR TRANSACTIONS AFTER THE MODIFICATIONS BECOME EFFECTIVE SHALL CONSTITUTE MERCHANT’S ACCEPTANCE OF SUCH MODIFICATIONS.  Merchant may decline to accept any modifications by terminating this Agreement pursuant to Section 9(b), above.  The failure of Temple to exercise any right or enforce any term of this Agreement in any instance shall not constitute a waiver of such right in any other instance.
15. Miscellaneous Provisions.
a.
Force Majeure.  In the event Temple is unable to perform any of the terms or conditions of this Agreement due to events or causes outside Temple’s control (including but not limited to failure of electronic, mechanical or computer equipment or communication lines, telephone or other interconnection problems), Temple shall not be deemed to be in breach of this Agreement.

b.
No Partnership or Joint Venture.  Nothing in this Agreement shall be construed to create a joint venture or partnership between the parties, or to construe either party as the agent of the other for any purpose whatsoever other than as set forth in this Agreement, or to render one party liable for any duties, obligations or liabilities of the other party.

c.
Nondiscrimination.  Merchant will not discriminate against any Cardholder because of race, color, religion, gender, sexual orientation, national origin, age, physical or mental disability, or status as a disabled veteran or veteran of the Vietnam era.


d.
Successors; Transfer and Assignment.  This Agreement shall be binding upon, inure to the benefit of, and be enforceable by Temple, its successors and assigns.  Merchant shall not transfer or assign this Agreement or any of its rights or obligations hereunder without the prior written consent of Temple.  Any such attempted transfer or assignment shall be null and void.


e.
Severability.  If any of the provisions of this Agreement are found to be in conflict with any applicable law, rule or regulation, then such provision shall be deemed inoperative to the extent of such conflict and shall be deemed modified to conform to such law, rule or regulation, and the remaining provisions of this Agreement shall continue in full force and effect.

f.
Entire Agreement.  This Agreement, along with any schedules, exhibits, or other attachments hereto, constitutes the entire agreement between the parties with respect to the subject matter hereof.

g.
Choice of Law.  This Agreement shall be governed by and construed in accordance with the laws of the Commonwealth of Pennsylvania, without regard to its conflict of law provisions. 


h.
Counterparts.  This Agreement may be executed in counterparts, each of which shall be deemed an original, and all of which together shall constitute one and the same document.


i.
Notices.  All notices or other communications required or permitted pursuant to this Agreement shall be deemed duly given if in writing and delivered personally or sent by nationally-recognized overnight delivery service:

If to Temple, to:


Temple University


Diamond Dollars Office


1910 Liacouras Walk, Suite 202


Philadelphia, PA 19122

With a copy to:


Temple University


Office of University Counsel


1330 West Berks Street


300 Sullivan Hall


Philadelphia, PA 19122

If to Merchant, to the address set forth on Schedule A hereto.
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This DIAMOND DOLLARS MERCHANT AGREEMENT is executed as of the dates set forth below by the authorized representatives of the parties.

	“Temple”
	“Merchant”

	Temple University – Of The Commonwealth System of Higher Education
	

	
	

	
	

	Signed: 





	Signed: 






	
  Anthony E. Wagner
	

	
  Senior Vice President, Chief Financial

  Officer and Treasurer
	Printed: 






	
	

	Dated: 






	Dated: 








Schedule A
MERCHANT INFORMATION
Merchant (business name):










Type of entity:
  ( corporation
( LLC
( partnership

( sole proprietorship

  Other











Federal Tax ID Number:










Address(es):












Phone:






Fax: 






Contact Person:











FEE AND POS EQUIPMENT COST INFORMATION

Commission Rate:



 %
Maintenance Fee:

Low-Volume Merchant:
$100 per installed location
(less than or equal to $2,500 in Diamond Dollar transactions per month)

High-Volume Merchant:
$350 per installed location


(more than $2,500 in Diamond Dollar transactions per month)

Estimated Cost of Mandatory POS Equipment:
Reader:


$ 


Printer: 


$ 


Network Connection: 

$ 


Schedule B

GEOGRAPHIC LIMITATIONS
In order to be eligible to benefit from the Diamond Dollars program pursuant to this Agreement, Merchant’s business address must be within one of the following areas:

Main Campus

The area bounded by the north side of Susquehanna Avenue, the east side of 10th Street, the south side of Jefferson Street, and the west side of 16th Street.

Ambler Campus
Either side of Butler Pike from the Ambler Train Station to Susquehanna Road; and the area bounded by the west side of Butler Pike, the north side of Welsh Road, the east side of Dreshertown Road, and the north side of Susquehanna Road.
Health Sciences Center Campus

The area bounded by the west side of 15th Street, the north side of Venango Street, the east side of Germantown Avenue, the south side of Rising Sun Avenue, the east side of Park Avenue, and the north side of Allegheny Avenue.
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